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A. IN T̀`RODUCTION

This is a terribly sad case in so many different ways ... I

would rather not be sentencing, Mr. Thompson to anything
at all and certainly would rather not be putting a young man
of this age in prison for the rest of his life. 

RP ( 212115) 44 ( statement of judge at sentencing). 

In these circumstances, the conjunction of' the United States

Supreme Court' s decision in Miller v. Alabama, 132 S. Ct, 

2455, 183 L. Ed. 2d 407 ( 2012), and the Washington

Supreme Court' s decision in State v. O' Dell, 183 Wn.2d

680, 358 P. 3d 359 ( 2015), counsels that Thonipson' s life

sentence under the POAA carmot rest on a conviction for a

crime committed at age 20.. absent sonic consideration of

Thompson' s youth when he committed that crime. 

Court of Appeals Slip Op. at 8 ( Bjorgcn, .1.. dissenting). 

This case presents a significant question of constitutional law and a

matter of substantial public interest: Should the Fain' factors which are

used to determine whether a sentence is unconstitutionally cruel in

violation of article L section 14 — be modified or clarified to include

consideration ofthe delEndam and not just the crime? Numerous Eighth

Amendment cases decided since Fain have emphasized the need to

consider a defendant' s youth and mental disabilities, yet the twojudge

majority here did not consider these characteristics under our more - 

protective state constitution. This Court should grant review. 

1 State v. Fain, 94 Wn. 2d 387. 392- 93, 617 P. 2d 720 ( 1980) 



B. IDENTITY OF PETITIONER AND DECISION BELOW

Sean Allen Thompson.. through his attorney, Lila J. Silverstein, 

asks this Court to review the opinion of the Court of Appeals in State v. 

Thony)son, No. 47229- 5- 11 ( Slip Op. filed Tulle 14, 2016). A copy of the

opinion is attached as Appendix A. 

C. ISSUES PRESENTED FOR REVIEW

h1 Fain, this Court held that article I. section 14 provides

stronger protection against disproportionate punislunent

that the Eighth Amendment. The Court set forth four

factors for determining whether a sentence violates this
provision, all of which focus on the crime. Subsequent U. S. 

Supreme Court cases emphasized that punishment must be

proportionate not only to the crime, but also to the
defendant — and that a defendant' s young age at the time of
a crime is particularly relevant. Should this Court modify or
clarify the Fain factors to require consideration of the
defendant' s relevant characteristics'? KAP 13. 4(b)( 3), ( 4). 

2. Does Sean Thompson' s " three strikes" sentence of life

without parole violate article I, section 14 where ( a) he was

only 20 and 22 years old at the time of his lust two strike
offenses. ( b) none of his strike offenses were class A

Monies:, and ( c) lie served only brief stints in county jail
for his first two strike offenses? RAP 13. 4( b)( 3), ( 4). 

D. STATEMENT OF THE CASE

At age 20, Sean Thompson pleaded guilty to being an accomplice

to second- degree robbery of his brother and served 7 months in county

jail. CP 147- 48, 160. At age 22, he committed second- degree assault for

which he was sentenced to 12 months in county jail. CP 136- 37. At age



30, he and his friend got into a fight over a shared romantic interest. RP

1218114) 277- 78, 282- 86, 333- 34. There was a dispute regarding who was

the initial aggressor, and the alleged victim himself told the emergency

medical technician that he threw the first punch. RP ( 12/ 8/ 14) 286, 291, 

341- 42; 10 ( 12/ 10114) 684- 85, 692, 751- 52, 755, 774, 810. Nevertheless_ 

the jury found Mr. Thompson guilty of second- degree assault, and he was

sentenced to life in prison without the possibility of parole under the

mandatory " 3 strikes" statute. CP 172- 74; RCW 9.94A.570. 

On appeal, he argued, infer alio, that his sentence constituted cruel

punisfunent in violation of article 1, section 14 of the Washington

Constitution. He noted that the offense was not unusually egregious and

indeed was mitigated by several factors. He pointed out that in the absence

of the Persistent Offender Accountability Act his standard range was only

33 to 43 months. He argued that his sentence was comparatively

disproportionate because it is the same sentence other defendants receive

for multiple counts of aggravated murder. Mr. Thompson emphasized that

he was very young at the time of both prior strike offenses, and that this

fact was critical to the constitutional analysis. Ile noted that his first strike

offense not only occurred when he was very young, but was a second- 

degree robbery — which would not count as a predicate offense in the vast

majority of jurisdictions. Br. ol' Appellant at 17- 26. 

J



The Court of Appeals affirmed in a split decision. In holding that

Mr. Thompson' s sentence comported with article I, section 14, the two - 

judge majority did not address Mr. Thompson" s young age at the time of

his predicate offenses, apparently believing there was no room to consider

the defendant' s relevant characteristics under Fain. Slip Op. at 5- 7. 

Judge Bjorgen dissented. He emphasized that Mr. Thompson was

only 20 years old when he committed his first strike offense. He cited

multiple U. S. Supreme Court cases, including Nfiller, for the proposition

that youth is highly relevant to the question of whether punishment is

unconstitutionally disproportionate. Slip Op. at 8 ( Bjorgen, J., dissenting) 

citing Miller, 132 S. Ct. at 2469). Judge Bjorgen further noted that this

Court recognized the brain is not fully developed until a person is in his

mid -twenties, and therefore youth is relevant to adult sentencing and not

Just to juvenile dispositions. Slip Op. at 10- 11 ( citing O' Dell, 183 Wn.2d

at 692 n.5, 698- 99). 

In light of this Court' s decision in O' Dell and the U. S. Supreme

Court' s Eighth Amendment cases, Judge Bjorgen recognized that article I, 

section 14 jurisprudence must evolve to retlect the current understanding

of brain development: 

Our Supreme Court has established that article 1, section 14

of the Washington State Constitution is more protective

than the Eighth Amendment of the United States

4



Constitution in this context. State v. I4,71lrerspoo», 180

Wn.2d 875, 887, 329 P. 3d 888 ( 2014).... If, consistently

with Wilherq)oon, article I. section 14 is more protective
than the Eighth Amendment. then it should be interpreted

parallel to O' Dell to require consideration of an offender' s

youth during the years in which the scientific studies tell us
the characteristics of youth may persist. 

Slip Op. at 12 ( Bjorgen, J., dissenting). Judge Bjorgen would have vacated

Mr. Thompson' s lite sentence because Mr. Thompson' s youth at the tirne

of the first strike offense was not considered. Slip Op. at 13 ( Bjorgen, J., 

dissenting). 

E. ARGUMENT WHY REVIEW SHOULD BE GRANTED

1. This Court should modify or clarify the Fait factors to
include consideration of the defendant, and not just the

crime, in determining whether a sentence violates the
cruel punishment clause of the state constitution. 

a. In Fain this Court held that article 1, section 14 is
more protective than the Eighth Amendment, and

established factors requiring that punishment be
proportionate to the crime. 

As .fudge Bjorgen recognized, this Court has repeatedly held that

article I, section 14 is more protective than the Eighth Amendment. See

Witherspoon, 180 Wn.2d at 887, Mate ;,. Roberts, 142 Wn.2d 471. 506, 14

P. 3d 713 ( 2000). The seminal case is Fain. "There, this Court reversed a

life sentence imposed under the former habitual offender statute, because

the three predicate crimes were all relatively minor. Fain, 94 Wn.2d at

402. This Court recognized that the U. S. Supreme Court had upheld a life

5



sentence under similar circumstances, but ruled that article I, section 14

should be construed as more protective than the Eighth Amendment. Id. at

391- 92. Among other reasons, our state constitution explicitly prohibits

cruel punislunent," while the Eighth Amendment protects only against

punishments that are both " cruel and u.nusuai." See Fain, 94 Wn.2d at

392- 93; Const. art. L § 14; U. S. Const. amend. VIII. 

While holding that article 1, section 14 is more protective than the

Eighth Amendment, this Court looked to federal constitutional

jurisprudence as a starting point. This Court held our cruel punishment

clause, like its federal counterpart, must be interpreted consistent with

evolving standards ol' decency that mark the progress of a maturing

society." M. at 396- 97 ( quoting Trop v. Dulles, 356 U. S. 86, 101, 78 S. Ct. 

590, 2 L.Ed? d 630 ( 1958)). This Court also followed Eighth Amendment

case law in concluding, that article I, section 14 mandates projxortionale

punishment meaning the punishment must be " commensurate with the

crimes for which [ the] sentences are imposed.- Fain, 94 Wn.2d at 396

citing, inter alio. Coker v. Georgia, 433 U.S. 584, 591- 92, 97 S. Ct. 2861. 

53 L.Ed.2d 982 ( 1977) ( prohibiting death penalty for the crime of rape)). 

This Court then set forth four factors to guide judges in

determining whether a particular sentence is proportionate to the crime. 

Those factors are: ( 1) the nature of the offense; ( 2) the legislative purpose

6



behind the sentencing statute; ( 3) the punishment the defendant would

have received in other) urisdictions for the same offense, and ( 4) the

punislunent meted out for other offenses in the same jurisdiction. Twin, 94

Wn.2d at 397. Although similar considerations were taken into account

under the Eighth Amendment, they would be viewed more strictly under

article 1, section 14. Thus, even though Pain' s sentence would pass Eighth

Amendment muster, this Court said. " we believe Fain' s sentence to be

entirely disproportionate to the seriousness of his crimes." It/. at 402. 

b. Recent U. S. Supreme Court cases emphasized that

under the Eighth Amendment, punishment must be

proportionate not just to the crime but also to the

defendant, and that youth is a particularly relevant
characteristic. 

Fern and the federal constitutional cases predating Fain focused on

the requirement that punishment be proportionate to the offense. But later

Eighth Amendment cases emphasized that punishment must also be

proportionate to the defendant. See Thompson v. Oklahoma, 487 U. S. 815, 

834, 108 S. Ct. 2687, 101 L. Ed. 2d 702 ( 1988) ( invalidating death penalty

for children under 16 and stating " punishment should be directly related to

the personal culpability of the criminal defendant")-, Alkins v. Virginia, 

536 U. S. 304, 314, 122 S. Ct. 2242, 153 L. Fd. 2d 335 ( 2002) 

invalidating death penalty for intellectually disabled defendants), Roper' 

v. aS"irrunons- 543 U. S. 551, 578, 125 S. Ct. 1183, 161 L.Ed. 2d 1 ( 2005) 

7



invalidating death penalty for defendants under 18). In Raper, the Court

explained that because _juvenile brains are not fully developed, young

people who commit crimes are both less culpable and more amenable to

rehabilitation than older defendants, and sentences must reflect this

difference. Roper, 543 U. S. at 570. 

This proportionality principle extends to cases outside the capital

context. In Graham, the Court held that.] uveiiiies who commit non- 

homicide crimes may not be sentenced to like in prison without the

possibility of parole. Grohanr v. Florida, 560 U. S. 48, 68, 130 S. Ct. 2011, 

176 L.Ed.2d 825 ( 2010). The Court explained there are " two subsets of

cases holding certain types of punishments categorically violate the Eighth

Amendment: " one considering the nature of the offense, the other

considering the characteristics of the offender." Graham, 560 U. S. at 60. 

The characteristics oC a youthful offender preclude mandatory lifetime

imprisonment. Hiller, 132 S. Ct. at 2469 ( extending Graham to homicide

cases). Only in the rarest circumstances, after a sentencing hearing at

which the impact of youth on the particular individual is addressed, may a

juvenile be sentenced to life in prison. Montgomery- v. Louisiana.  U. S. 

136 S. Ct. 718, 733- 34, 193 L.. Ed.2d 599 ( 2016) ( holding Miller

applies retroactively and emphasizing that life sentences should almost

E 



never be imposed on juvenile defendants even for the most egregious

homicides). 

c. This Court has also recentlr_

ryecognized that youth

is an important characteristic to be considered when

sentencing adults under the Sentencing Reform Act. 

This Court has also acknowledged the importance of considering a

defendant' s age as a potential mitigating circumstance in sentencing under

RCW 9. 94A.535( 1). O' Dell, 183 Wn.2d at 689. This Court endorsed the

data referenced in Roper', Grahoin. and ,Willer as well as other studies

showing that " the parts of the brain involved in behavior control continue

to develop well into a person' s 20s." O' Dell, 1. 83 Wn.2d at 691- 92. 

brain isn' t fully mature at ... 18. when we are allowed to vote, or at 21, 

when we are allowed to drink, but closer to 25, when we are allowed to

rent a car.'" Id. at 692 n. 5 ( quoting MIT' Young Adult Developmenl

Prolect:Brain Changes, MASS. INST. OF TFCII.. 

http:// hrweb.mit.edu/worklife/ youngadull/ brain. litnil ( last visited Aug. 4, 

2015)). Thus, age is highly relevant to sentencing not just for' uveniles, 

but also for young adults. Id. at 695 ( quoting Roper, 543 U. S. at 574) 

tjhe qualities that distinguish juveniles from adults do not disappear

when an individual turns 18 ..."). This Court reversed a young adult' s

sentence and remanded for consideration of whether his youth justified a

sentence below the standard range. O' Dell, 18 3) Wn.2d at 698- 99. 

9



d. In light of recent developments, this Court should

hold that a defendant' s personal characteristics. 

including his age, must be considered in
determining; whether a sentence violates article I, 
section 14. 

As .Judge Bjorgen recognized.. the confluence of this Courts

decision in. O' Dell and the U. S. Supreme Court' s decisions in Roper and

its progeny suggest that a defendant' s young age must he considered in

evaluating whether his sentence violates article 1, section 14. This Court

has repeatedly held that article 1. section 14 is more protective than the

Eighth Amendment. but has not yet had occasion to update the state

constitutional standard in light of these significant developments. "The

Fain factors include consideration of the nature of the offense but do not

explicitly include consideration of the defendant' s characteristics. The

twojudge majority in Mr. Thompson' s case apparently took the Fain

factors at face value, and did not interpret them to permit consideration of

Mr. Thompson' s young age at the time of his predicate offenses. 

This Court should grant review to clarify that punishment must be

proportionate both to the offense andto the offender in order to comport

with article 1, section 14. RAP 13. 4( b)( 3), ( 4). 

10



2. Mr. Thompson' s life sentence violates article I, section

14. 

By making youth ( and all that accompanies it) irrelevant to

imposition of that harshest prison sentence, mandatory life without parole

poses too great a risk of disproportionate punishment.' , Wonlgomety, 136

S. Ct. at 726 ( internal citation omitted). 

An evaluation of all relevant factors demonstrates that Mr. 

Thompson"s life sentence violates article I. section 14. Mr. 'Thompson was

just 20 yews old when he committed his first predicate crime. At that age, 

his mental and emotional development was far from complete. O' Dell, 

183 Wn. 2d at 691- 92. Furthermore, the predicate crime to which lie

pleaded guilty at that age was second- degree robbery ( as an accomplice). 

CP 147- 48, 160. In Witherspoon, this Court held that a conviction for

second- degree robbery cut against a finding of proportionality, because

most jurisdictions do not consider it a strike offense. Witherspoon, 180

Wn.2d at 888. Although a bare majority of this Court affirmed the

sentence in that case in light of the other factors, that case did not involve

a second- degree robbery committed at age 20. See id. at 890- 91. In

contrast, here. both the nature of the offense and the ( youthful) 

characteristics of the defendant suggest that counting Mr. Thompson" s

second- degree robbery as a strike offense violates article 1, section 14. 



Other considerations also dictate reversal of this sentence. Not only

was Mr. Thompson just 20 years old when he conlmittcd his first strike

offense, but he was only 22 when lie committed his second strike offense. 

CP 136- 37. None ofliis three predicate crimes was a class A felony,. and

he did not even spend time in prison for either of his first two strike

offenses. CP 136- 37, 147- 48, 160, 172. His presumptive sentence in the

absence of the POAA was 33 to 43 months. CP 173. Yet he is serving the

sante sentence as defendants convicted of multiple counts of aggravated

murder. Secy RCW 10. 95. 030( 1). 

Defense counsel explained: 

This is a frustrating sentence for me because i understand
that the jury convicted, but we have a young man here who
has turned 30 years old in the jail who, while he does have

some criminal history, he has never been to prison. And he
is going to prison for basically what, in essence, is a tight
with his best friend, and I don' t think that this is what is

contemplated by the three strikes statute, and I don' t think
that the sentence is just or fair. 

Imo' ( 212115) 31. 

Mr. Thompson' s mother also spoke at sentencing, and discussed

several relevant characteristics of her son. She said that he was a giving

person who made care packages for homeless people, fixed up old

bicycles for children who could not afford them, and volunteered at animal

shelters. RP ( 212115) 34. She also referenced Mr. Thompson' s struggles

12



with methal illness and assured thejudge that he had recently learned flow

to manage his mental health with proper medication and counseling. RP

212115) 35. Of the Persistent Offender Accountability Act, she said: 

Your Honor, the mandatory sentence that Sean is facing is
not like the great America game of baseball. Three strikes

you' re out is a lot of unfair punishment for those who

suffer from disease and mental illness, alcohol, drug
addiction. And in baseball, when a player strikes out, he or

she is permitted to go back on the line and afforded another

turn to hit the ball and possibly make a home run. 

With this sentence, you will take away any possibility my
son will ever be able to get back onto the line and have a

chance to play the game again. Sentencing mentally ill
people to a life sentence without any chance of parole
makes no sense. Constitutionally, morally or financially, it
is an unfair punishment, and it does not tit the crime that

this court has found my son guilty of. 

RP ( 212115) 35- 36. 

Mr. Thompson does not suggest that lie should avoid punishment

for this offense. He takes responsibility for his actions, and understands

that a prison term is appropriate. But a life sentence is grossly

disproportionate in light of all relevant circumstances. This Court should

grant review. RAP 13. 4( b)( 3), ( 4). 

13



F. CONCLUSION

Sean Thompson respectfully requests that this Court grant review. 

Respectfully submitted this 11 th day of July, 2016. 

s Lila J. Silverstein

WSBA #38394

Washington Appellate Project

1511 Third Avenue, Suite 701

Seattle, WA 98101

206) 587-2711

lilac( ,washapp. org
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F1 lcd

Washington State

Court of Appeals

Division 1' vro

June 14. 2016

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

STATE OF WASHINGTON. I No. 47229 -5 - II

Respondent, 

V. 

SEAN ALLEN THOMPSON, I UNPUBLISHED OPINION

Aonellant. 

LEE. J. A jury found Sean Allen Thompson guilty of second degree assault. Thompson

appeals, arguing his sentence under Washington' s Persistent Offender Accountability Act

POAA)' ( 1) violates his right to a jury because the court, rather than a jury, found he committed

two prior most serious offenses by a preponderance of the evidence; ( 2) violates his right to equal

protection because the classification of a persistent offender finding as a sentencing factor, rather

than an element, unconstitutionally lowers the burden to less than beyond a reasonable doubt; and

3) constitutes cruel and unusual punishment under both the state and federal constitutions. We

disagree and affirm. 

FACTS

Following an altercation between Thompson and his long-time friend. the State charged

Thompson with second degree assault. The charging document notified Thompson the maximum

sentence was ten years unless he had two prior " most serious offense"' convictions, in which case, 

RC W 9. 94A.570. 



No. 47229 -5 - II

the penalty would he life in prison without the possibility of release. Clerk' s Papers at 25- 26. A

jury found Thompsonguilty as charged. 

At sentencing. the State presented evidence of fl, hoirmpson' s two prior convictions of felony

harassment and second degree assault. The trial court fOLCnd by a preponderance of the evidence

that Thompson had committed two prior most serious offenses and ruled that the current offense

was a most serious offensc that counted as a strike. Accordingly, under the POAA, the trial court

sentenced Thompson to life in prison without the possibility of release. Thompson appeals. 

ANALYSIS

I. S rANDARu Or• RLVILW

The POAA states that a persistent offender shall be sentenced to life imprisonment withoLit

the possibility ofrelease. RCW 9.94A. 570. A defendant is a persistent offender if he or she has

bccn convicted in Washington of a most serious offense, and has on at least two other prior

occasions been convicted of a most serious offense in this or any other state. RCW

9. 94A.030( 38)( a)( i). We review de novo whether an offense may be classified as a most serious

offense. State v. lhiefiiult, 160 Wn.2d 409, 414, 158 P. 3d 580 ( 2007). We also review alleged

constitutional violations de novo. Slate v. Siers, 174 Wn.2d 269, 273- 74, 274 P. 3d 358 ( 2012). 

II. RIGHT To A. ItJRY

Thompson first argues that prior most serious offenses must be proved to ajury beyond a

reasonable doubt because they elevate the seriousness of the current offense. We disagree. 

A defendant has a constitutional right to a trial by jury. U. S. Cove t. amend VI; WASIL

CONST. art. 1, § 21. Tile United States Supreme Court in Apprendi v. New Jersev, relying on

2
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Ahnendare-- Torresv. United Stales, 2 held "[ olther• than the fact ofa prior conviction, any fact that

increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to

a jury, and proved beyond a reasonable doubt." Aj)prendi v. Neiv Jersey, 530 U. S. 466, 490, 120

S. Ct. 2348, 2362- 63, 147 L. Ed. 2d 435 ( 2000) ( emphasis added), see United States V. Pacheco- 

Zepeda, 234 F. 3d 411, 414 ( 9th Cir. 2000) ( noting that Apprendi " unmistakably carved out an

exception for `prior convictions' that specifically preserved the holding of Almendare7- 7'orres" ), 

cert. denied, 532 U. S. 966 ( 2001 ). The Supreme Court in Blakely v. Washington reiterated the

same exception for prior convictions. 542 U. S. 296. 301, 124 S. Ct. 2531, 159 L. Ed. 2d 403

2004). The reason for the exception is " the trial court is relying on verifiable evidence in the form

of prior conviction records and ... is not weighing aggravating and mitigating circumstances." 

State v. Lewis, 141 Wn. App. 367, 393, 166 P. 3d 786, reviemv denied, 163 Wn.2d 1030 ( 2007). 

Citing Alleyne v. United Stales, U. S. 13 3 S. Ct. 2151, 186 L. Ed. 2d 314 ( 201 3), 

Thompson argues the United States Supreme Court eliminated the ApIm-endi exception for prior

convictions. But, Alleyne explicitly noted that the Apprendi exception for prior convictions was

not raised and the court was not addressing it. 133 S. Ct. at 2160. n. 1. Moreover, our Supreme

Court recently considered and rejected this issue in Stale v. Witherspoon, 190 Wn.2d 875, 329 P. 3d

888 ( 2014). In Withers7.)oon, the Supreme Court said, " Like Blakely, nowhere in Allevne did the

Court question Apprendi' s exception for prior convictions. It is improper for us to read this

exception out of Sixth Amendment doctrine unless and until the United States Supreme Court says

otherwise." Witherspoon. 180 Wn.2d at 892. The court went on to say that the " United States

41me" darez- Torres v. United ,% te.s. 523 U. S. 224, 118 S. Ct. 1219, 140 L. Ed. 2d 350 ( 1998). 

3
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Supreme Court precedent, as well as [ Washin gton]' s own precedent, dictate that under the POAA. 

the State 111ust prove pa•evious convictions by a preponderance of the evidence and the defendant

is not entitled to a jury determination on this issue," Witherspoon, 180 Wn. 2d at 894. 

Thompson asks this court to reject Wilher,V)oon as an inconsistent opinion with the United

States Supreme Court' s opinion in Appre" di. We decline to recognize an inconsistency for the

reasons discussed above. 

Witherspoon is controlling. Thus, the trial court did not err in finding by a preponderance

of the evidence that Thompson had two prior most serious offenses that counted as strikes under

the POAA. 

111. EQUAL PROTLG [ ON CLAUSF

Thompson next argues that his sentence violates the equal protection clauses ol' t11e

Fourteenth Amendment of the United States Constitution and article 1, section 12 of the

Washington Constitution because it allows the State to prove by a lower standard of proof the

existence of prior convictions to a judge rattler than to a jury. 

Under both the state and federal constitutions, persons similarly situated with respect to the

legitimate purpose of t11e law must receive like treatment. U. S. CONst. amend. XIV; WASIL

Cowl'. art. I, § 12. We review the legislative classification for a rational basis when the

classification does not involve a suspect class or threaten a fundamental right, as is the case here. 

State v. AIanussier,. 129 Wn.2d 652. 673, 921 P. 2d 473 ( 1996), m,l. denied, 520 U. S. 1201 ( 1997). 

All three divisions of this court Have held that under the POAA there is a rational basis to

distinguish between a recidivist charged with a serious felony and a person whose conduct is

Felonious only because of a prior conviction for a similar offense. , See ,Stene v. Wilhers000n, 171

E
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Wn, App. 271 305 286 P. 3d 996 ( 2012) ( this court held " there is a rational basis for distinguishing

between ' persistent offenders' and ' nonpersistent offenders under the POAA."), ciff'cl on other

grounels h -v Slate v. PT` itherspoon, 180 Wn. 2d 875, 329 P. 3d 888 ( 2014); Slate v. Williams, 156 Wn. 

App. 482, 496- 98, 234 P. 3d 1174, revieiv cleniecl, 170 Wn. 2d 101 1 ( 2010) ( Division Three of this

court held that there is a distinction between proof of a prior conviction as an clement of a crime

requiring the State to prove its existence to a , jury heyond a reasonable doubt and proof of prior

serious offenses for the POAA: the distinction is rationally related to the purpose of the POAA

and does not violate equal protection principles); State v. Roves -Brooks, 165 Wn. App. 193, 207, 

267 P. 3d 465 ( 201 1) ( Division One of this court agreed with the lf'illimns court and concluded that

the distinction is rationally related to the purpose of the POAA). Based on the above, we reject

Thompson' s equal protection argument. 

1V. CRULLANt) UNUSLIAt, Pt.1NtsHML.N- t

Thompson lastly argues that his mandatory sentence under the POAA of life without the

possibility of release constitutes cruel and unusual punishment. He contends the POAA' s failure

to provide for individualized sentencing determinations in cases where ( 1) the offenders are

youthful, (2) they lack prior Class A felonies, and ( 3) there is a large gap between a standard range

sentence and a life sentence, violates the cruel and unusual punishment clauses of the United States

Constitution and the Washington State Constitution. 

The Eighth Amendment to the United States Constitution bars cruel and unusual

punishment, and article 1, section 14 of the Washington Constitution bars cruel punishment. 

Witherst)oon, 180 Wn. 2d at 887. Washington' s constitutional provision is more protective than

the Eighth Amendment. Icl. Thus, il' Thompson' s life sentence does not violate the more protective

5
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state constitutional provision. no need exists to further analyze the sentence under the Eighth

Amendment. Id. 

To determine whether punishment is cruel under article 1, section 14, we consider the four

factors delineated in State v. Fain, 94 Wn.2d 387. 393, 617 P. 2d 720 ( 1980). Thus, we consider: 

1) the nature of the offense; ( 2) the iegislative purpose behind the habitual criminal statute; ( 3) 

the punishment defendant would have received in other jurisdictions for the same offense; and ( 4) 

the punishment meted out for other offenses in the same jurisdiction." Id. at 397. 

State v. Ames considered the Fain factors in addressing whether a life sentence imposed

under the POAA was cruel and unusual punishment where the current offense was second degree

assault. 89 Wn. App. 702, 709, 950 P. 2d 514, review denied, 136 Wn.2d 1009 ( 1998). The court

first observed that second degree assault is a most serious offense. Id. The put -poses of the POAA

include deterring those who would otherwise commit three most serious offenses and segregating

those who do from the rest of society. Id. The court then observed that Washington' s persistent

offender statute is similar to state and federal legislation throubhout most of the United States and

that the defendant likely would have received a similarly harsh sentence in illost jurisdictions. M. 

at 710. Finally, the court observed that all defendants who are convicted of a third strike receive

sentences of life imprisonment without the possibility of' parole. M. Thus, the court concluded

that the life sentence without the possibility of parole under the POAA was not grossly

disproportionate to Ames' s second degree assault conviction and did not constitute cruel and

Lo
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unusual punishment.; . Id. We reject Thompson' s contention that his POAA sentence constitutes

cruel and unusual punishment. 

Accordingly, we hold that the trial court did not err in finding by a preponderance of the

evidence that Thompson committed two prior most serious offenses that counted as strikes under

the POAA. Also, Thompson' s constitutional challenges to his sentence fail. Therefore, we affirm. 

A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be tiled for public record in accordance with RCW 2.06. 040, 

it is so ordered. 

I concur; 

t b

1/ 

Worswick, J. 

r 

a

Lee, J. 

3 Witherspoon came to a similar conclusion when analyzing whether a POAA sentence is cruel
and LunLisual punishment for a current offense of second degree robbery. 180 Wn. 2d at 895- 96. 

7
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B. I() K(; LN. C. J. { dissenting) — Sean `fhompson was sentenced to life imprisonment

without possibility of release tinder the Persistent Offender Accountability Act ( POAA), chapter

9. 94A RCW. Washington statutes mandated this harsh punishment because Thompson had been

convicted on two prior occasions of felonies that under the laws of this state are considered most

serious offenses. & e former RCW 9. 94A.030( 37) ( 2012). lie committed the first of these

offenses, second degree robbery, when he was 20 years old. Without this first conviction, the

POAA would not have commanded a sentence of life imprisonment without possibility of release

for his Current offense. In these circumstances, the conjunction of the United States Supreme

Court' s decision in Miller v. fllabarna, 132 S. Ct. 2455, 183 L. Ed. 2d 407 ( 2012). and the

Washington Supreme Court' s decision in State v. O' Dell, 183 Wn. 2d 680, 358 P. 3d 359 (2015), 

counsels that Thompson' s life sentence under the POAA cannot rest on a conviction for a crime

committed at age 20, absent some consideration of Thompson' s youth when he committed that

crime. For that reason, I dissent. 

In 1Viller, the Supreme Court held that '-the Eighth Amendment forbids a sentencing

scheme that mandates life in prison without possibility of parole for juvenile offenders." The

Court rested this holding on its recognition that

b] y making youth ( and all that accompanies it) irrelevant to imposition of that
harshest prison sentence, such a scheme poses too great a risk of disproportionate

punishment. 

Miller, 132 S. Ct. at 2469. 

The characteristics of youth on which Miller relied were those first summarized in Roper

v. Simmons, 543 U. S. 551, 125 S. Ct. 1183, 161 L. Ed. 2d 1 ( 2005). Miller, 132 S. Ct. at 2464- 

65. In Roper the Court identified three general differences between adults and juveniles central

8
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to an Lighth Amendment analysis. First, juveniles more often display `'`[ a] lack of maturity and

an underdeveloped sense of responsibility,"' often resulting in "` impetuous and iI]- considered

actions and decisions.-" Roper, 543 U. S. at 569 ( alteration in original) ( quoting Johnson v. 

7extis, 509 U. S. 350, 367, 113 S. Ct. 2658, 125 L. Ed. 2d 290 ( 1993)). This susceptibility means

that their "' irresponsible conduct is not as morally reprehensible as that of an adult."' Roper, 

543 U. S. at 570 ( quoting Thowl)son v. Oklahonw, 487 U. S. 815, 835, 108 S. Ct. 2687, 101 L. Ed. 

2d 702 ( 1988)). Second, juveniles " are more vulnerable or susceptible to negative influences and

outside pressures, including peer pressure." Roper, 543 U. S. at 569. This " vulnerability and

comparative lack of control over their immediate surroundings' give juveniles " a greater claim

than adults to be Forgiven for failing to escape negative influences." M. at 570. Finally, " tile

character of a juvenile is not as well formed as that of an adult. The personality traits of

juveniles ... less fixed." M. at 570. Thus, - it is less supportable to conclude that even a heinous

crime committed by a juvenile is evidence of irretrievably depraved character." M. at 570. 

In finding these differences, the Court in Roper, Yliller. and the intervening Graham v, 

Florida. 560 U. S. 48, 68, 130 S. Ct. 2011, 176 L. Ed. 2d 825 ( 2010), drew on developments in

psychology and neuroscience showing, "' fundamental differences between juvenile and adult

minds for example, in ' parts of the brain involved in behavior control."' Miller, 132 S. Ct. at

2464 (quoting Gi,aham, 560 U. S. at 89- 90). These differences, the Court recognized, both

lessened ajuvenile' s moral culpability, Rol)ei-,543 U. S. at 571, and enhanced the prospect of

reformation. Miller, 132 S. Ct. at 2465. With these differences, each decision recognized that the

penological justifications for imposing the harshest sentences were diminished for juveniles. See

Miller, 132 S. Ct. at 2465. 

0
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Royer. Graham, and Miller all dealt with crimes committed while the defendant was a

juvenile. Thompson' s POAA offenses were committed while an adult, the first at age 20. " Thus, 

the specific holdings of these three decisions do not aid "Thompson. However, the Washington

Supreme Court held in O' Dell, 183 Wn. 2d at 698- 99. that

a defendant' s youthfulness can support an exceptional sentence below the standard

range applicable to an adult felony defendant, and that the sentencing court must
exercise its discretion to decide when that is. 

O' Dell did not rest its holding on the Eighth Amendment. Rather, the court reasoned that the

same characteristics of youth based on the same scientific findings relied on by 111Iiller, Roj)er, 

and Graham mean that a defendant' s youth can justify an exceptional sentence below the

standard range under the Sentencing Reform Act of 1981, chapter 9. 94A RCW ( SRA), when the

defendant was over 18 when he or she committed the offense. O' Dell, 183 Wn. 2d at 689, 691- 

92.. 695, Because O' Dell' s youth was not considered, the court remanded for a new sentencing

hearing to consider whether youth diminished his culpability. O' Dell, 183 Wn.2d at 697. 

O' Dell, admittedly, was only 10 days past his 18th birthday when lie committed his

crime. O' Dell, 183 Wn. 2d at 683. The court, though, did not focus on the defendant' s precise

age at the time of the offense, but rather on the Roper Court'-, recognition that "( t] he qualities

that distinguish juveniles from adults do not disappear when an individual turns 18." 543 U. S. at

574. More specifically, O' Dell cited A. Rae Simpson, :11IT YoungAtlull Develolmmenl Project: 

Brain Changes, Mass. Inst. of Tech. Young Adult Devclopment Project ( 2008), 

http: llhrweb.jnit.edulworklifelyoungadult/ brain. litml. for the proposition that —[ t] he brain isn' t

fully mature at ... 18, when we are allowed to vote, or at 21, when we are allowed to drink, but

closer to 25, when we are allowed to rent a car.'" O' Dell, 183 Wn.2d at 692 n. 5. The court also

10
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cited the finding in Jay N. Giedd, ,Shut iurul Magnetic Re,sonwwc Imaging of the Adolescent

Brain, 1021 Ann. N. Y. Acad. Sci. 77 ( 2004), that "[ t] hc dorsal lateral prefrontal cortex, 

important for controlling impulses, is among the latest brain regions to mature without reaching

adult dimensions until the early 20s.- 1J. Our state Supreme Court, relying on the same type of

psychological and neurological finding- as is the United States Supreme Court, is instructing us

that the very characteristics that underlie Alfiller may persist well into one' s 20s. 

The thread joining Roper, Graham, and Miller is a willingness to abandon or extend prior

holdings when needed to serve their underlying rationale: a willingness informed by advancing

neurological and psychological knowledge, as well as ascending standards of decency. In this

state, after O' Dell, the rationale ofAliller demands that the characteristics of youth be considered

before imposing a mandatory sentence of life imprisonment without possibility of release based

on a crime committed while in the first years of adulthood. Of necessity, the temporal reach of

this requirement is a fog -bound matter, but the studies noted above cited by O' Dell suggest that

some inquiry should be made up to age 25. At the least, the rationale of these cases directs that

youth be considered before life imprisonment without possibility of release may be imposed

based on a crime committed at age 20. 

Thompson was denied this consideration. He was sentenced to a mandatory term of life

imprisonment without possibility of release, precisely the sentence condemned by Willer when

imposed for juvenile crime. Under the POAA, Miller' s two prior " strike" offenses were just as

necessary to this sentence as was his current offense. I lis sentence. then, was based on his first

strike" offense as much as it was on any other. He committed that offense one week after his

20th birthday. 
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Our Supreme Court has established that article 1, section 14 of the Washington State

Constitution is more protective than the Eighth Amendment of the United States Constitution in

this context. State v. Wilherspoon, 180 Wn2d 875, 887, 329 P. 3d 888 ( 2014). As noted, based

on the same characteristics Of youth and the same scientific findings relied on by Miller, Roper, 

and GI"c hwn, O' Dell held that a young adult offender' s youth must be considered in sentencing- 

under

entencing

under the SRA. 183 Wn. 2d at 689, 691- 92. 695- 97. Those characteristics injuvenilc offenders

compelled Miller' s holding that mandatory life impa•isonment without possibility of release for

crimes committed while under the age of 18 violated the Eighth Amendment, With the state

Supreme Court' s recognition in O' Dell that those characteristics may persist past age 18, the

rationale of Miller would also condemn mandatory sentences of this nature for crimes committed

during the early years of adulthood. If, consistently with Wilherspoon, article I, section 14 is

more protective than the Eighth Amendment, then it should be interpreted parallel to O' Dell to

require consideration of an offender' s youth during the years in which the scientific studies tell

LIS the characteristics of youth may persist. Without this. article I, section 14 is diminished to the

reach of Miller. 

This analysis, admittedly, has its practical complications. Thompson was 30 years of age

when sentenced to mandatory life imprisonment without possibility of release. Only then was

Thompson given this sentence, but it necessarily rested on his " strike" offense committed while

agc 20. When, as here, no thought was Given to his youth at sentencing for his first " strike" 

offense, those characteristics must be considered at the time of his POAA sentencing. With 10

years' run since that first offense, that examination would be difficult at best. If the POAA

sentence were imposed at age 40, it would likely be impossible. Nonetheless,. if state statutes

12
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will mandate life imprisonment without release on the basis of a crime committed by one this

young, our state constitution demands consideration of the characteristics of youth that may have

driven that offense. When that does not occur at sentencing Ior the first offense, it can only

occur at sentencing for the last. 

Whatever obscurities may vex these determinations, the studies noted above, relied on by

O' Dell, show that age 20 generally lies within the term of the characteristics of youth on which

Miller and O' Dell rested. Thompson was sentenced to mandatory life imprisonment without

possibility of release on the basis of an offense committed at age 20, among two others. The

record discloses no consideration of Thompson' s youth in that initial offense. For the reasons

discussed above, article I, section 14 should be interpreted to require consideration of

Thompson' s youth at that age. Because that did not occur, Thompson' s conviction of a crime

committed at age 20 should not be used as a basis for a POAA sentence. For that reason, I would

vacate ' hhompson' s sentence under the POAA. 

13
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